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THE IMPACT OF THE STEEL SEIZURES UPON TE
THEORY OF INHERENT SOVEREIGN POWERS
OF THE FEDERAL GOVERNMENT
ARTHuR M.

WILLIAMS, JR.*

On the evening of April 8, 1952, the President of the United States
issued Executive Order 103401, thereby directing the Secretary of
Commerce, Charles Sawyer, to forthwith take possession of such
plants, facilities, and other properties of more than eighty companies, as he should deem necessary in the interest of National Defense and to "operate or to arrange for the operation thereof and to
do all things necessary for, or incident to, such operation ' 2 .
Acting pursuant to this Executive Order, Mr. Sawyer issued his
Order No. 1 bearing the same date, stating that he deemed it necessary, in the interest of National defense, to take possession of certain plants, a list of which was attached to the Order, and that by
virtue of said Order he did therewith take possession of the therein
enumerated plants, some seven in number.
The President admittedly and candidly based his authority for
such seizure, not on any specific enactment by the Congress, nor
any enumerated or implied grant of power- contained in the Constituition, but on the inherent power assertedly contained in The Constitution and rebounding to the President in such situations. 3
This action immediately precipitated a vigorous controversy
among members of the Bar, and among laymen generally, as to
whether or not the President had acted within the scope of his powers,
and whether or not, if he had acted ultra vires, the courts were empowered to intervene in his action. The broad question raised, of
course, was whether or not our Federal Government, being a government of enumerated powers 4 possessed any inherent powers - or
any other powers- which gave it authority to take action similar to
that asserted by the President in his Executive Order 10340, and, if
OMember Ric land County, South Carolina and American Bar Associations; Staff Counsel South Carolina Electric & Gas Company.

1. 17 FED. REG. 3139' (1952).

2. Ibid.
3. (a) Ibid. paragraph 3.
(b) Brief of Acting Att. Gen. Perlman, p. 27 et. seq. in the case of Charles
Sawyer, Sec. of Comm. v. Youngstown Sheet & Tube Co. et al., hereinafter
referred to as the "Steel Cases".
(c)Youngstown Sheet & Tube Co. v. Sawyer, 72 S.Ct 863 (1952).
4. Marbury v. Madison, 2 L. Ed. 60 (1803) ; McCulloch v. Maryland, 4 L. Ed.
579 (1817).
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such powers were in fact extant, whether or not the Chief Executive
had the authority to exercise them without sanction by the Congress
through appropriate legislation.
It is the office of this article to discuss these as well as concomitant
subsidiary questions. First, however, it will be necessary to delineate the nature and form of our Federal Government, as that is, of
course, one of the fundamental factors to be considered in resolving
the questions here raised.
II. THE

FEDZRAL GOVERNMENT OF THa

UNITFD STATES

The original thirteen colonies were, in themselves, sovereign states5 ,
using the term "State" in the broad definition of the term as defined by the United States Supreme Court, namely: "A political
community of free citizens occupying a territory of defined boundaries, and organized under a government sanctioned and limited by a
'6
written constitution, and established by the consent of the governed."
In every such state there rests in some hands an uncontrolled power
to govern. This may be in the hands of one man, a king ruling
allegedly by divine right, as was the case of Louis XIV, a king so
absolute that he was moved to utter the now classic phrase, "L'etat
c'est moi"; or it may be vested in some legislative body, as is the
case of the British Parliament;7 or, again, as is true of the Federal
Government of the United States, it may rest in the hands of the
people themselves, organized as a political entity. In the latter case,
however, certain powers have been specifically delegated to the Federal Government and certain ones retained by the several States, but,
even where there has been a delegation of powers, certain restrictions
have been placed upon their exercise.
Now, as has been said, each of the thirteen original States -each
of these thirteen independent Republics -was
itself sovereign in
the true sense of the word; in each of these, true sovereign power,
as that term had been recognized for centuries, lay: each State had
the authority to levy and collect taxes, to require its citizens to serve
in the militia, to regulate their daily lives according to their own
laws regarding marriage, divorce, religion, and commerce.
But the citizens of these states were not content with sovereignty 8
5. Martin v. Hunter's Lessee, 4 L. Ed. 97 (1816).

6. Texas v. White, 19 L. Ed. 227, at 236 (1868).
7. Limited in this case, to some extent of course, by strong ties of mores
and certain basic documents such as Magna Carter.
8. Sovereignty: As applied to states, it imports the supreme, absolute, uncontrollable power by which any state is governed. COOLY ON CONSTITUTIONA,
LImITATIONS, 3, and STORr* ON TIR Coxs rrTuio, section 207.
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as the term had been understood for centuries - with the oppressions of England's Hanoverian monarchs still fresh in their minds
they dreamed of a freer nation where the rights of the citizens would
be secure and their individual dignities respected - such a nation
as had been dreamed of by Athenian philosophers twenty-two centuries before9 , and a concept of government as had been expounded
by John Lockel ° in the 17th century."
In order to achieve this
end they set forth to found a government not of men, but of laws' 2 ,
a Federal Government which would respect the sovereignty of its
component states, and yet derive its sanction and power from the
people. 13 This was accomplished through one of the most amazing
documents in history: the Constitution of the United States of
America.
Now, just what is a constitution? It has been defined generally as
"the body of those written or unwritten fundamental laws which
regulate the most important rights of the higher magistrates, and the
most essential privileges of the subjects". 14 More specifically it has
been termed as the system of fundamental laws or principles for the
government of a nation, society, corporation or other organization
of individuals; it may be either written or unwritten. 15 In the United
States, as applied to organization of the Federal and State Governments, it always implies a writing, and it is understood in a further
restricted sense as being an enactment by the direct action of the
people, providing for a form of government, and defining the powers
of the several departments, thus creating a fundamental law which
is absolute and unalterable except by the authority from which it
emanated. 16 It is commonly denominated as the highest expression
17
of law.
Actually a Constitution differs from a statute in that whereas the
latter provides the details of the subject to which it pertains, a constitution normally states general principles and builds the substantial
9. WELLjs, H. G., OuTLINE OF HISTORY - Blue Ribbon Books, 1940, Vol.
3, p. 881.
10. ENGLISH PHILOSOPHER, 1630-1704.
11. TWILIGHT OF THE SUPREME COURT, EDWARD J. CORWIN 1934- Yale University Press.

12. Marbury v. Madison, supra, Note 4.
13. EPic or AmacA, AmrMs TRUSLOW ADAMS, p. 110.
14. MACKINTOSH, STUDY OF LAWS AND THE NATURE or NATIONS.

15. (a) State v. Grisvold, 67 Conn. 290, 34 A. 1046 (1896).
(b) 11 AMm. JUR. 602.
16. 11 AmR. JuR. 602, citing Cline v. State, 36 Tex. Cr. R. 320, 36 S.

1099 (1896).

W.

17. In re Denny, 156 Ind. 104, 59 N. E. 359 (1901).
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foundation and general framework of the government18 , prescribing
the permanent system of government (assigning the various departments their respective duties, and establishing the fixed principles
on which the government -is founded) 19 and providing for the public welfare 20 , establishing justice, securing the blessings of liberty
and protecting the persons and property of the citizens from violence.2 1
And such a document the people of the several states, acting as a
group, set forth to evolve- the people of the States, not the individual States themselves: "The Constitution was ordained not by
the States in their sovereign capacities, but by the people of the
United States".2 2 - granting away certain of the unlimited sovereign
powers of which the several States were inherently repositories, and
bringing into existence thereby two governments existing side by
side, namely (a) The Federal Government and (b) the separate
governments of the several States. Let us, then, examine the fundamental attributes of these two antithetical forms of government as
they had been generally postulated by students of government prior
to the issuance of Executive Order 10340.
(a) The Federal Government, exercising in internal affairs such
powers as it has been granted - a government of granted powers,
with powers of a national character not delegated to the Congress
specifically "reserved to the people of the United States, or to the
States" by the 10th Amendment to the Constitution. As to internal
affairs, this right is to the respective States, unless the affair is an
internal one of a national character, in which case it is reserved to
the people. 23
(b) The State Governments, exercising any powers they desire
unless such power has been (1) expressly denied them by the State
Constitution, or, (2) granted away to the Federal Government - a
government of residual powers.
Now it is well established that even in domestic affairs certain
powers not specifically enumerated in the Constitution have accrued
to the Federal Government, but these are directly traceable to the
authority vested by the specific grants of power and are therefore an
integral part of granted powers. First there exist certain implied
18. 11 Auxa. Jura 603.

19. State v. Tooker, 15 Mont. 8, 37 P. 840, 3 L. R. A. 315 (1894).

20. Carter v. Craig, 77 N. H. 200, 90 A. 598 (1914).
21. Gulf C. & S. F. R. Co. v. Ellis, 41 L. Ed. 666 (1897).
22. Martin v. Hunter's Lessee, spra,note 5.

23. Kansas v. Colorado, 51 L. Ed. 956 (1907).
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powers, as developed in McCulloch v. Maryland9sa; these are powers
necessary and proper to carry out expressly granted functions of
government. They arise incidental to the exercise of granted powers.
Further, certain resultant powers must arise from the aggregate
powers of government; these are powers whose existence may be
deduced fairly from more than one of substantive powers expressly
granted, or from all of them combined.2
The question we must now resolve is whether or not the Federal
Government does, in fact, have any additional powers- more specifically, does it possess any inherent power to act. It has been well
established that the Central Government very definitely has certain
inherent sovereign powers to act insofar as foreign - or external affairs are concerned, and this postulate will be developed infra. At
the same time we shall also examine the question of whether or not
this inherent power to act externally may be extended to influence
and control purely domestic issues normally controlled by the several
States, and whether or not any such power has devolved upon the
Federal Government to act internally entirely unrealted to external
relations, especially insofar as seizure of private property is concerned.

III. THEORY ov INHERENr POWERS
Bouvier defines an inherent power as an authority possessed without its being derived from another; in a larger sense, it means a
power which is possessed from the very nature of a thing - one
which through custom, precedent, and a proper long continued exercise thereof by a government, polity, or similar group has become
in the minds of the people to be inseparably attached to, concomitant
with, or commensurate with that entity: a power existing inseparable
in something else. Now, one might well ask, how could this, an entirely new form of government at its inception, qualify as one having
any of the powers formerly annexed to or considered a part of government by precedent? A new government it was, yes, but old conceptions are never entirely obliterated. Even a Constitution relating to government does not of itself, in a larger sense, create a community25 or synthesize a system of government and a standard of
mores, but, rather it is bottomed on some pre-existing system of laws,
rights and customs 2 6, assuming the existence of an established system which it continues in force27, even though it may actually herald
23a. 4 L. Ed. 579 (1817).
24. Knox v. Lee, 20 L. Ed. 287 (1871) (The Legal Tender Case).
25. Lexington v. Thompson, 113 Ky. 540, 68 S. W. 477 (1902).
26. Dibrell v. Morris' Heirs, 89 Tenn. 497, 15 S. W. 87 (1891).

27. State v. Noble, 118 Ind. 350, 21 N. E. 244, 4 L. R. A. 101 (1889).
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the inauguration of a newly created polity, and materially modify
the existing system by the addition, elimination, or stringent control
of certain rights, duties, privileges, and powers. And such a power,
with sound reason, devolved upon our Federal Government.
The Federal Government did not depend upon affirmative grants
in the Constitution to invest it with this power. The power to dictate war, to conclude peace, to make treaties, to maintain diplomatic
relations with other political entities, even had the Constitution never
mentioned them, would have devolved upon the Federal Government
as necessary concomitants of nationality.2 8 The States never severally possessed international powers, but this power was obviously
passed to the United States from some other source. During the
Colonial period, these powers were possessed exclusively by the
Crown. As a result of the separation from Great Britain on the
part of the Colonies, acting as a unit, the powers of external sovereignty passed from the Crown, not to the Colonies severally, but to
the Colonies in their collective and corporate capacity as the United
29
States of America.
The Founding Fathers themselves subscribed to this theory: "The
States are not 'sovereign' in every sense-they cannot make war
and peace, alliances and treaties. Considering them as political beings they are dumb, for they cannot speak to any foreign sovereign
whatever". 3 0 And again: "When the thirteen Colonies became
free of Great Britain, they did not become free of each other; the
Declaration of Independence declared that the United Colonies were
free, thus inferring that they were independent not individually, but
unitedly". 31
Thus, obviously, when we severed the political bonds uniting us
with Great Britain, we did so as one indivisable nation composed
of the thirteen Colonies. The Declaration of Independence found
the people united for general purposes, but governing themselves insofar as domestic affairs were concerned by State conventions.3 2 The
very preamble to the Constitution supports this view, beginning as
it does: "We, the People . . ." The component States were never
"nations" insofar as foreign relations and the appurtenances thereof
33
were concerned.
28. United States v. Curtis-Wright Export Corp., 81 L. Ed. 255 (1936).
29. Carter v. Carter Coal Co., 80 L. Ed. 1160 (1935).
30. RUFUS KING, 5 EuIzoTT's DEBATES 212. Lippincott 1907.

31. James Wilson of Penn., 5 ELIioTf's DEBATSs 213.
32. Chisholm v. Georgia, 1 L. Ed. 440 (1792).

33. CooLEY, T. M., CONSTITUTIONAL LIMITATIONS, page 8.
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But if this power existed inherently, why is there any mention in
the Constitution regarding it? Here again there is sound reason.
The document merely specifies how the power will be exercisedthat is, which branch of the Government shall take what action, and
whether or not such action must be approved by another branch.
Further, the document sometimes extends the effect of foreign relations into domestic affairs as: "All treaties made ...under the
authority of the United States shall be the Supreme Law of the
Land"84 - even though, as we shall later show, this may affect matters of strictly state concern.
So much for the existence of the power. Now let us examine the
exercise of it through the past decades; let us see which branch of
the government - legislative or executive - exercises it.
IV.

EXERCISE OF INHERINT POWER BY THn FEDERAL
GOVERNMENT

While it is of historical interest that the Revolutionary War was
largely conducted by a Central Government, the Continental Congress, and its affairs after the treaty of peace were carried on by the
same body, this is of no great help in the study of our present hypothesis, as that antedated the Constitution. 3 5 It is interesting to note
however, that under the Articles of Confederation all the powers of
war and peace were vested in this Congress - there the executive
did not exist.38
Under Section 1 of Article II of the Constitution, the executive
power of the United States is vested in the President en haec verba.
Sections 2 and 3 of that Article stipulate that he shall be the Commander in Chief of the armed forces, shall have the power to make
treaties subject to approval by two-thirds vote of the Senate, shall
make certain appointments, shall keep Congress informed of the State
of the Nation, and shall "take care that the laws be faithfully executed". These powers, together with the right to convene and, in
certain instances adjourn, the Congress, and a few other powers of
no interest here, constitute the full power of our Chief Executive.
Granted that these few words have received a broad interpretation,
but they are not, as has been claimed by Government lawyers, unlimited except by the "ballot box and . . . impeachment".8 7 The
34. Article VI, CoNsTrruTIoN
35. W. E. WooDwARD, A

O TH4 U. S.
rN~v AmtiucAw HIsToRY, 1938 Ed., p. 242.

36. Penhallow v. Doane's Administrators, 1 L. Ed. 507 (1792).

37. Argument of Holmes Baldridge, Asst. Att. Gen., in Steel Cases at hearing in District Court for D. C., April 29, 1952.
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Congress is the branch of government upon whom the right to make
the laws has devolved 38 - the President can only execute them.
For instance, the President is empowered to make treaties, but
the Congress must ratify them.8 9 Now here is a salient example of
the Federal Government's power to take external action and, as a
result thereof, to effect purely domestic controls - but that is because the Constitution specifically so provides: "A peculiar condition exists in relation of the Constitution to treaties with foreign
powers. A treaty is superior to the Constitution while it continues
in force. It is equivalent to a Constitutional amendment". 40 Let us
examine an actual case:
Pursuant to the Constitutional mode, a treaty was entered into
with the Government of Great Britain to protect certain migratory
birds from the depredations of hunters; the Congress then enacted
appropriate legislation to give effect to the terms of this treaty within
the territorial limits of the United States. 4 1 A bill in equity was
brought by the State of Missouri to enjoin a Federal game warden
from enforcing such laws; Missouri contended that the birds were
the property of the State so long' as they were within the borders
thereof, and that Congress had attempted to legislate on a purely
domestic matter. The Supreme Court, in a well considered opinion
written by Mr. Justice Holmes 42 upheld these laws as being necessary to give effect to the treaty, and sustained the right of the Congress under the Constitution to enact them.
The opinion in this case succinctly summarized this particular
facet of the problem here under consideration, saying:
"1. While acts of Congress must be made in pursuance of the
Constitution, there is no limitation with respect to treaties.
"2. A federal law, unconstitutional by itself, is constitutional
when made to carry out the terms of a treaty. No doubt the great
body of private relations usually fall within the control of the State,
but a treaty may override its power.
"3. A federal law dealing with intra-state commerce is unconstitutional when passed pursuant to a treaty.
"4. Where a treaty deals with a subject ordinarily within the province of the states, the subject matter must be one of national interest."
However, it should not be thought that Congress is without any
38. Article I, Section 1, U. S. CoNsTITuTIoN.
39. Article II, Sec. 2, Part II, U. S. CONsTruTIoN.
40. W. E. WOODwARD,A NzW AMERICAN HSTORY, 1938 Ed., p. 242.

41. 40 STAT. at L. 755.
42. Missouri v. Holland, 64 L. Ed. 641 (1920).
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limitation as regards the passage of laws to give effect internally to
the terms of a treaty. A treaty cannot validate an act of Congress
merely because the Act purports to give effect to the treaty, if the
effect of the Act is to accomplish that which the Federal Government
is forbidden to do by the terms of the Constitution. 4 At the time
the Constitution was being debated this was dearly understood. "No
treaty may be made which is repugnant to the Constitution". 44
It should be noted, however, that an Executive Agreement has
many of the characteristics of a treaty, but need not be ratified by
Congress. Such a device is merely an agreement made by the Executive Branch with a foreign power, and arises as a necessary concomitant of the Government's inherent power to act in foreign affairs.
It could not, however, be used to support laws affecting our internal
affairs, as there is no warrant therefor in the Constitution, but such
agreements have been used with far reaching effects:
In 1917 such an agreement led to the limitation of naval strength
on the Great Lakes 4 5, and it was with this device that President
Roosevelt traded destroyers for naval bases, although he was advised that the Congress had already vested him with authority to
make such a move.4 6 It is interesting to note that the Senate rejected a treaty negotiated by President Theodore Roosevelt pertaining to the Dominican Republic, but that he forthwith embodied the
terms thereof in an Executive Agreement, and the same was then
carried into effect. Similarly, Horseshoe Reef in Lake Erie was obtained from Great Britain for the construction of a lighthouse by
such an agreement. 47
Acquisition of territory also affords an interesting illustration of
the exercise of this power. President Thomas Jefferson purchased
the Louisiana Territory for fifteen million dollars, but he was extremely dubious about his Constitutional authority to do so. Surely
some branch of the Government had the inherent power to take this
step- an external matter- and, as Congress had to appropriate
the funds to defray the purchase, this might well be considered similar to treaty ratification.
Most other territorial annexation has taken place as a matter of
treaty -a clearly defined Constitutional provision. It may be heartening in these times to note that when Secretary of State Seward
43. De Geoffroy v. Riggs, 33 L. Ed. 642 (1888).
44. 5 ELLIOTT'S DERATES, 507.
45. RUSH-BAGOT CONVENTION.

46. 39 Opp. Att. Gen. 484.
47.

LA-,RZNcE-PALmtRTON AGREEMENT.
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(acting, of course, as far as the Constitution was concerned, as an
arm of the Executive Branch) purchased Alaska, it was rumored
that he sent a fund of three hundred thousand dollars to the Senate
to be used to "grease the skids" in that august body to insure ratification; as a result of this transaction Baron Stoekl, the Russian Minister to the United States, asked the Czar to transfer him to a post
not so corrupt.4 8 At least our generation did not originate scandal
in government.
Hawaii, however, was annexed pursuant to a joint resolution of
Congress, and Congress has also legislated to the effect that if any
citizen of the United States took peaceable possession of land not
within the jurisdiction of another power, the President could recognize it as territory of the United States. 4 9 The island of Nassau was
thus acquired. 50
.Thus we see generally that certain inherent powers exist, insofar
as external affairs are concerned, that they have been many times
exercised, that their use has been upheld by the Courts. But the
only cases where its use has been extended to really affect internal
affairs has been where the Constitution specifically granted such
authority: treaties and laws promulgated pursuant thereto.
V. SEIZURE OF PROPERTY

The power to enact laws relating to the defense of the nation, the
prosecution of war, and the'support of the armed forces was specifically granted to the Congress 5 l, and can in no sense be considered
an inherent power. The President's power as Commander in Chief
of the Armed Forces is purely military in nature and is directly related to the direction of such forces. The laws relating to the con52
duct and maintenance of our defenses are the domain of Congress.
If the President needs additional laws to properly exercise his duties,
he should seek them from the Congress.58 The war powers of the
This would appear to be a
President do not include legislation.5
simple and elementary statement, yet the history of our country has
given rise to many cases where the courts have apparently disregarded it. This, however, is not the case -the courts have followed

48. DREW PEARSON and ROBrRT S. ALmjiw,
49. 72 REV.STAT. Sec. 5570-8.

WASHINGTON MERRY-GO-ROUND.

50. Jones v. U. S., 34 L. Ed. 691 (1890).
51. Article I, Sec. 8, U. S. CONSTITUTION.
52. Brief of Petitioners, Steel Case.
53. U. S. V. Bethlehem Steel Corp., 86 L. Ed. 855 (1941).
54. O'Neal v. U. S., 140 F. (2) 908 (1944). Cert. denied 88 L. Ed. 1565
(1943).
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it, though, at times the Chief Executive may not have. A detailed
examination of various types of seizure will show this.
As early as June 4, 1794, the Congress authorized the President to
lay an embargo on all ships and vessels in the harbors of the United
States, including those of foreign nations "wherever in his opinion
the public safety shall so require". 5 5 The President acted pursuant
thereto and declared an embargo. Now while there was actually no
seizure within the commonly accepted meaning of the term, certainly
the use of property was severely restrained. Although this action
was not tested to the full extent by judicial scrutiny, there is little
doubt that it was amply supported by authority. The purpose of
this action was to prevent the occurrence of incidents of the type
which later precipitated the War of 1812 -actually,
it gave the
President authority to "establish a fictitious state of war" 56 and was
clearly an exercise of the war powers vested in Congress by the Constitution.57 Here we have a classic example of the proper exercise
of this power - a law passed by Congress and executed by the President.
One of the earliest judicial pronunciations5s on this question arose
from the seizure by the Navy, and therefore, by the Executive, of
the vessel "Flying Fish", an American ship bound from a French port.
There was extant an act of Congress authorizing the seizure of any
American vessel bound to a French port. The United States Supreme
Court, in an opinion written by the great John Marshall, was unanimous in holding that where the Legislature had provided specifically
by law that vessels sailing to French ports could be seized, the Executive could not go de hors the law and seize vessels sailing from a
French port. How like the Steel Cases, where Congress enacted a
specific measure prescribing the method of dealing with important
strikes, yet the President chose to ignore the procedure therein specified and envolved his own.
These early incidents and cases seem to support the conclusion of
Mr. justice Black in the Steel Case that "The President's power to
issue the order must stem either from an Act of Congress or from
the Constitution itself". There seems to have been no legislation on
this point other than the embargo acts and seizure of vessels statutes
mentioned supra, until 1862, during the War Between the States,
55. 1 STAT. AT L. 372.
56. Note 40, supra, p. 314.
57. Note 51, supra.
58. Little v. Barreme, 2 L. Ed. 243 (1799).

Published by Scholar Commons, 1952

11

South Carolina Law Review, Vol. 5, Iss. 1 [1952], Art. 4
SOUTH CAROLINA LAW

QUAT-RLY

at which time the Railroad and Telegraph Act of 186259 was passed
by the Congress. This statute gave the President authority to "take
possession of" telegraph lines and railroads; prescribe rules for their
operation; and place all officers and employees thereof under military
control. Its duration was to be for a term "no longer than is necessary for the suppression of this rebellion".
This was the only such Act passed during that war, and Lincoln
made two seizures under it, one of Telegraph Lines60 and one of
Railroads. 6 1 Earlier in the wars 2 - prior to the passage of this
Act - Lincoln had seized the telegraph and railroad lines between
Washington and Annapolis, Maryland, but this was a seizure of an
emergency nature in the presence of hostile forces, and of a type
that will be later discussed, infra.
Apparently no action of this type was necessitated by the exigencies of the Spanish-American War, but the advent of World War I
brought about a need for such action.
The first of these statutes passed for the support of that war was
contained in the Army Appropriations Act of 191663, and empowered
the President in time of war to take possession of and utilize any
system of transportation. The President did, of course, subsequently 64, by Presidential Proclamation 65 seize the railroads and operate
them for over two years - until March 1, 1920. Altogether six such
acts were passed during the period of World War 166 and the President executed twelve seizures under them.
During the period between World Wars I and II Congress passed
two other seizure measures, the second of which directly related to
possible future wars. Section 16 of the Federal Water Power Act
of 192067 gives the President the right to take possession of certain
water power (hydro-electric) projects being operated under a federal
license, upon the expiration of such license and the payment of certain sums of money. Section 606 of the Communication Act of
193468 gives the President the right to seize radio stations during
59. 12 STAT. 334.

60. February 26, 1862.
61. May 25, 1862.
62. April 27, 1861.

63. 10 U. S. C. See. 1361.
64. December 28, 1917.

65. 40 STAT. 1733.
66. Note 63, mtpra; Naval Emergency Fund Act of 1917, 39 STAT. 1168;
Emergency Shipping Fund Act of 1917, 40 STAT. 182; 1918 Amendments to
Emergency Shipping Fund Act of 1917, 40 STAT. 535; Food and Fuel Act of
1917, 40 STAT. 276; JOINT RESOLUTION of July 16, 1917, 40 STAT. 904.
67. 16 U. S. C., Sec. 809.
68. 47 U. S. C., Sec. 666 (c).
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war, threat of war, state of public peril, or national emergency. (This
was amended in 1942 with a few minor changes.)
From the advent of World War II, in 1940, to the legal conclusion
of that conflict, the Congress enacted five Acts authorizing seizure
of facilities by the President, and under their authority he made fifty
seizures because of labor disputes prior to VJ Day, and, for the same
reason, nine seizures subsequent to VJ Day and up to the expiration of the War Labor Disputes Act (December 31, 1946).
On May 10, 1948, the President again seized the railroads - because of a labor dispute -but this was done under authority of the
Act of 1916.69 This Act was similarly employed on July 8, 1950,
and August 27, 1950.
70
Since World War II three such seizure statutes have been enacted.
Now it should be well noted that in many instances these and similar statutes were requested by Chief Executives doubtful of their
authority to act Without them. President Wilson asked Congress
to authorize his arming of merchant ships in 1916. President Franklin Roosevelt would not even presume to seize Nazi shipping in our
harbor without it when we were woefully short of vessels just before our entrance into World War II, and asked for such authorization,7 1 which Congress quickly gave.72
The many seizures above cited - with the exception of Lincoln's
seizure in 1861 of certain communications with Annapolis - were,
as has been shown -made pursuant to authority conferred upon the
President by the Congress acting pursuant to its power, specifically
stated in the Constitution, to support a war effort. The Steel Cases
presented the first clear test in the courts of a case where the President made a seizure of property - obviously outside of a theatre
of military operations - without statutory authority to support his
move. And the United States Supreme Court very definitely said
that he had no such authority:
"The President's power to issue the order must stem either
from an Act of Congress or from the Constitution itself . . .
the Government admits that . . . the President's order was not

rooted in (the two statutes currently authorizing seizures)."
"Our Constitutional system (does not) hold that the Comman69. Note 63, supra.
70. Selective Service Act of 1948, 50 U. S. C., Sec. 468; Defense Production

Act of 1950, Sec. 201(a), 50 U. S. C. App. Sec. 2081(a); Defense Production

Act of 1950; Sec. 201(a), 1951 amendment, 50 U. S. C. App. Sec. 2081(b).
71. 87 CONG. Ric. 3072.
72. 55 STAT. 242.
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der in Chief of the Armed Forces has the ultimate power as
such to take possession of private property in order to keep
labor disputes from stopping production. That is a job for the
Nation's lawmakers, not for its military authorities."
It should be noted that the Government argued that the steel industry was vital to the conduct of the Korean struggle, and that
a work stoppage would seriously damage the effort of our nation's
armed forces. The Court pointed out that, nevertheless, this was a
matter for Congress, and that they had enacted the Labor Management Relations Act of 1947 (Taft-Hartley Law) 73, and that under
this the President could enjoin a strike or lockout to take care of
labor disputes imperiling the national health or safety and if it appeared that a successful agreement would not be reached by the parties he was required to report the matter to the Congress, together
with recommendations for appropriate action, and the Congress could
then take the proper action. The President could, if he deemed it
expedient, report the matter to Congress prior to the prescribed time,
and give it even more time to act. It could not be presumed, the
Courts said, that Congress would be remiss in its duty.
During the argument of this case before the Supreme Court,
one startling postulate was advanced by the Government, namely,
that the President had made such seizures before, and that such continued action, though not originally supported by Constitutional authority, would, by continued use, become valid. 74 This is like saying that if an embezzler is successful in concealing his depredations
long enough, he cannot be punished if subsequently detected. It is
enunciating a doctrine of Constitutional changes by accretion, rather
than by amendment as prescribed in the document itself.
The President's seizure of the steel mills seems to be even less
warranted when we realize that in passing the Labor Management
Relations Act of 1947, the Congress specifically rejected an amendment which would have allowed just such action as was here followed by the President, recognizing that in the case of a serious strike
the "remedy might be an emergency act by Congress for that par75
ticular purpose".
Now let us advert to the subject of seizures made by the President,
or his representatives, without specific authority from the Congress,
and consider whether or not, in case of some grave national emer73. 61 STAT. 136, 29 U. S. C. A., Sec. 176.
74. Page 120, Government's Brief, Steel Cases.
75. 93 CoNa. Rrc. 3836-6 (1947).
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gency that has not been foreseen and provided for by Congress, the
President is powerless to act.
The question of the authority of a Chief Executive to seize property in time of war without legislative support has long been considered
by the Courts. In the Case of Ship Money 76 the Court asserted that
Charles I had the authority as Commander in Chief to seize property
contrary to the terms of Magna Carta, saying:
"It doth appear by this record, that the whole Kingdom is in
danger, both by sea and land, of ruin and destruction, dishonor
and oppression, and that the danger is imminent and instant,
and greater than the King can, without the aid of his subject,
well resist: Whether must the king resort to Parliaments? No.
We see the danger is instant and admits of no delay."
But the difficulty has been in determining whether or not the
danger is, in fact, "imminent and instant".
Let us examine briefly one of the greatest seizures of property
made in the United States during war time- a seizure on which the
Government placed much reliance to support President Truman's
seizure of the steel mills: the emancipation by Abraham Lincoln of
the slaves held in the Southern States. On September 22, 1862, the
President issued the Emancipation Proclamation, 77 an executive order
unsupported by Congressional enactment, by the terms of which he
set free the slaves of persons who were "in rebellion against the
authority and government of the United States". This move was
purely and simply a war measure, applied by the President of the
United States as Commander-in-Chief of the Armed Forces of the
United States against an enemy-it should be noted that the slaves
in the states which had not seceded were not freed, as was also true
of slaves in the border states (Maryland, Delaware, Missouri, and
Kentucky), and of those portions of Louisiana and Virginia then
occupied by Federal troops. 78
Lincoln clearly understood the limits on his power to take this
action: "I raise no objection to this measure on legal or constitutional grounds, for as Commander-in-Chief of the army and navy ih
time of war I suppose I have a right to take any measure which may
be best to subdue the enemy . . . I view the matter as a practical
war measure, to be decided according to the advantages or disadvan76. The King v.

John Hampden, 31 Howell State Trials 826.

77. 12 STAT. 1267.

78. Brief of Steel Companies in Steel Case, p. 65.
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tages it may offer to the suppression of-the rebellion". 79 In the actual
wording of the Proclamation itself, he so clearly and succinctly
stated his authority and reasoning that this portion of the document
is itself a concise treatise on Constitutional government :80 "I, Abraham Lincoln, President of the United States, by virtue of the power
vested in me as Commander-in-Chief of the Army and Navy of the
United States, in time of actual armed rebellion against the authority
and government of the United States, and as a fit and necessary war
measure for suppressing the rebellion...".
Here we have a salient example of all the factors present to permit seizure of property without Congressional Authority: A war
measure, actual hostilities, a move which was a blow at the enemy,
and the confiscation taking place only in the actual theatre of military
operations. Also, we have discussed, supra, Lincoln's seizure of the
communication lines between Washington and Annapolis in 1861
without Congressional sanction. But it should be recalled that at this
time Confederate forces were pressing closely around Washington,
and patrols had actually penetrated to the north of it; therefore, this
too can properly be considered as a seizure within the theatre of actual
military operations.
During the Revolution the buildings of Rhode Island College were
taken for use as hospitals and barracks, as well as were wagons,
horses, and slaves; while these takings antedated the Constitution,
they show a pattern and concept of seizure which cannot be disregarded in interpreting the effect of later actions. During the War
of 1812 the property of traders in Chicago and the rope walks at
Baltimore were destroyed to prevent their falling into enemy hands,
and a house was taken to hold military stores and later blown up to
prevent its falling to the enemy. In Louisiana, during the same conflict, Andrew Jackson freely took plantations, fencing, and supplies
as necessitated by the emergency. 8 ' It is a well known historic fact
that a large part of the breastworks in the Battle of New Orleans
were bales of cotton seized from citizens by the Army. But, again,
all of these seizures were in the theatre of operations, in the face of
an immediate, clear, and impending danger, and in direct support of
military operations - certainly a far cry from the present case of
conflict thousands of miles away, and a danger no more impending
that it has been for many months.
349.
80. Ibid., 350.
81. Government Brief, Steel Cases, p. 104; AmmucAx
IX.
79. BULWARK OF THi REPUBLIc, HENDRICK,
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In the same tenor was a taking by General Swartout of certain
vessels to be used in operations on the St. Lawrence in 1813.82 The
General was sued in a State Court and judgment given against him in
the sum of $2,500. The Committee on Military Affairs of Congress
recommended that Swartout be reimbursed in this amount, saying
that "In the circumstances of war, such exigencies will frequently
occur in which the commanding officer will stand justified in taking,
by. force, such necessaries, either for support or conveyance, as are
absolutely indispensable and which cannot be obtained by any other
means".
And while mention has been made of reimbursement for seized
property, it might be well to advert very briefly to that problem, even
though a full discussion of such compensation is not within the
purview of this article and will not be herein made. The mere fact
that the Government may have authority to seize does not mean they
must not compensate the owners of the property in full.83 Some
scholars have suggested that an exception exists in cases of confiscation in the presence of extreme and impending public danger, 8 4 but
the general rule seems to require full compensation even in cases of
property seized and appropriated to military use in the presence of
a clear and impending danger.8 5 Of course, no compensation need
be made to a citizen for his property seized while he is trading with
the enemy.

86

Now, there are cases where a government has taken property in
the case of impending danger and not recompensed the owner for it,
notably in conflagrations. On this theory, citizens were refused compensation in State Courts for whiskey destroyed by municipal au-

87
thorities to keep it from advancing Federal Troops.
The case of Mitchell v. Harmony8 8 is an outstanding case in point

on the question of seizure in the face of impending danger. Harmony
was a private trader who accompanied an American Expeditionary
Force into Mexico during the Mexican War with a wagon train of
goods. After progressing some distance into enemy territory, Harmony tried to return, whereupon the appellant, Colonel Mitchell,
compelled him to remain with the troops and used his wagon train
for military service. Subsequently the American Army retreated
82. Claims No. 461,
83.
84.
85.
86.
87.
88.

AMERICAN STATE PAPlmRs.

Hamburg American Line v. U. S., 72 L. Ed. 822 (1927).
Annotation 137 A. L. R. 1292; 56 Amer. Jur. 159.
U. S. v. Russell, 20 L. Ed. 476 (1871).
The Caledonian, 4 L. F.l 523 (1813).
S. B..........(
Wallace v. City of Richmond, 94 Va. 204.
14 L. Ed. 75 (1847).
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and the wagon train was captured by the Mexicans. Harmony sued
Colonel Mitchell for substantial damages, and the award of damages
($90,000) by the jury was affirmed by the United States Supreme
Court.
Harmony had previously tried to get restitution from Congress,
and although bills to effect this had been introduced in Congress,
they had not been enacted into law. Harmony faced obstacles to
suing the United States as the Court of Claims had not yet been
established, and cases such as U. S. v. Great Falls Mfg. Co.89, and
U. S. v. Lynah9 o, holding that the United States was liable for such
takings on the theory of implied contract, had not yet been handed
down. The Court held that a military officer had the power to take
private property for a public use, but that the power could be exercised only in an emergency. The Court very succinctly stated the
law applying to such seizures:
"There are, without doubt, occasions in which private property
may lawfully be taken possession of or destroyed to prevent it from
falling into the hands of the public enemy; and also where a military
officer, charged with a particular duty, may impress private property
into the public service or take it for public use. Unquestionably, in
such cases, the government is bound to make full compensation to the
owner; but the officer is not a trespasser.
"But we are clearly of opinion, that in all of these cases the danger must be immediate and impending; or the necessity urgent for
the public service, such as will not admit of delay, and where the
action of the civil authority would be too late in providing the means
which the occasion calls for. It is impossible to define the particular
circumstances of danger or necessity in which this power may be
lawfully exercised. Every case must depend on its own circumstances. It is the emergency that gives the right, and the emergency
must be shown to exist before the taking can be justified."
The actual holding of the case affirmed the finding of the jury
that the proper emergency for such taking did not, in fact, exist.
Now does all of this mean that the President cannot seize property
where necessary unless there is an actual invasion of the Country?
Obviously it does not, as is clear from the language of the above cited
decisions, as well as many other cases. An immediate and impending danger or the necessity of urgent action for the protection of
the public does not mean that the enemy must have a foothold on
89. 28 L. Ed. 846 (1884).
90. 47 L. Ed. 539 (1803).
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our shores or even be within our territorial waters. In these perilous times when man has harnessed fantastic speeds and liberated
gargantuan forces of nature to encompass his own destruction, an
air fleet poised or being readied on the banks of the Volga could
well be interpreted as more "immediate and impending" a danger,
necessitating even more urgent action, than was true of the grey
clad cavalry patrols of jeb Stewart reconnoitering to the north of
the Potomac. An earnest and sincere Chief Executive, aided by
sound advisers, will have no difficulty in applying the yardstick so
clearly laid down by the Courts to insure his acting within the scope
of his Constitutional power.
Again let us quote another statement of the Court on this point:
".... in cases of extreme necessity in time of war or of immediate
and impending public danger.... private property may be impressed
into the public service, or may be seized and appropriated to the
public use, or may even be destroyed without the consent of the owner.
Unquestionably such extreme cases may arise, as where the property
taken is imperatively necessary in time of war to construct defenses
for the preservation of a military post at the moment of an impending attack by the enemy, or for food or medicine for a sick and famishing army utterly destitute and without other means of such supplies, or to transport troops, munitions of war, or clothing to reinforce or supply an army in a distant field, where the necessity for
such reinforcement or supplies is extreme and imperative, to enable
those in command of the post to maintain their position or to repel
an impending attack, provided it appears that other means of transportation could not be obtained, and that the transports impressed
for the purpose were imperatively required for such immediate use.
Where such an extraordinary and unforeseen emergency occurs in
the public service in time of war no doubt is entertained that the
power of the government is ample to supply for the moment the
public wants in that way to the extent of the immediate public exigency, but the public danger must be immediate, imminent, and impending, and the emergency in the public service must be extreme
and imperative, and such as will not admit of delay or a resort to
any other source of supply, and the circumstances must be such as
imperatively require the exercise of that extreme power in respect
to the particular property so impressed, appropriated, or destroyed
,91

91. Note 85, supra.
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IV. JUDICIAL RLImv

Since there is obviously a limitation on the right of the President
to seize and use private property, the question necessarily arises as
to the remedy of a citizen whose property has been seized by the
Executive Branch. Of course there is always an action for monetary
damage in the Court of Claims by virtue of the theory of implied
contract 92 or otherwise93 , and, in some cases, under the Federal Tort
Claims Act,9 4 though in the latter case an illegal seizure may not be
sufficient grounds upon which to bottom an action for damages, inasmuch as the act allows the United States to be sued for injury
"caused by the negligent or wrongful act or omission of any employee of the Government while acting within the scope of his office
or employment" (emphasis added) and expressly excludes Tort
claims based upon acts or omission of Government employees "in the
execution of a statute or regulation, whether or not such statute
or regulation be valid"' 95 - and here the agents seizing property often
are acting pursuant to a "statute or regulation". 90
However, monetary damages may well not be adequate compensation - the damages may be irreparable, the type that is a necessary
concomitant of injunctive relief. The question is then posed: May
the courts, in such cases, take action to enjoin the Chief Executive
from the commission of an illegal act which will result in irreparable
damages to the Plaintiff? This is a question which has often given
considerable worry to our courts, and in considering it we shall not
only review cases involving seizure of property allegedly made under
the war powers of the President, but restraint of persons asserted
by the Chief Executive under the same authority, as it is on this
latter point - quite analogous to the question involving the remedy
where property has been seized -that most of the classic examples
of enjoining the Executive, or calling him to account, have arisen.
James I of England asserted that it was treason to claim that the
King was under the laws.97 This was precisely the claim for which
92. See notes 89 and 90, supra.
93. 28 U. S. C., Sec. 1491.

94. 28 U. S. C.Sec. 1346-b.
95. 28 U. S. C.Sec. 2680-d.
96. See also Coates v. U. S., 181 F(2d) 816 (1950) ; Old King Coal Co. v.
U. S., 88 F. Supp. 124 (1949) ; McCrary Co. v. S. U., 84 F. Supp. 368 (1949).
97. On a Sunday in 1612 James I became enraged at the independence of
his Judges and exclaimed, "Then I am to be under the law- which is treason
to affirm". Chief Justice then told the King: "Rex non debet esse sub
homine, sed sub Deo et lege". (The King ought not to be under any man,
but he is under God and the Law.) 1 CAmpZUw., Livis OF TH CHIEF Jus'xTIs, 272.
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Charles I lost his life and James II his throne -and
it was, to a
large extent, the claim for which George III lost the American colonies. The framers of the Constitution, well aware of the bitter
struggle their British forebears had undergone to place the English
Crown under law, were careful to create a Chief Executive with far
more circumscribed powers than those attributed to the Crown. 98
Of course, normally, the question involved is not against the President himself, but against his agents. So it was in the Steel Cases the defendant in the case was Charles Sawyer, not President Truman.
Of course there is instantly raised the question of whether or not
the President - or the United States itself - is an indispensible
party. The courts have uniformly held in instances of this type
that neither of them is an indispensible party, recognizing that officers
of the Executive Branch may be sued when their conduct is unauthorized by any statute, when it exceeds the scope of constitutional authority, or when it is pursuant to an unconstitutional enactment. 99
In 1947 the Supreme Court, in commenting on this matter, said:
"But public officials may become tort-feasors by exceeding the
limits of their authority. And where they unlawfully seize or hold
a citizen's realty or chattels, recoverable by appropriate action at
law or in equity, he is not relegated to the Court of Claims to recover a money judgment."'10 0
And in 1949 it generally recapitulated the rule:
"... the action of an officer of the sovereign (be it holding, taking
or otherwise legally affecting the plaintiff's property) can be regarded
as so 'illegal' as to permit a suit for specific relief against the officer
as an individual only if it is not within the officer's statutory powers
or, if within those powers, only if the powers, or their exercise in the
particular case, are constitutionally void."' 0'1
This was reaffirmed by Judge Pine in his opinion in the District
Court in the Steel Case. ". . . the President not only is not a party,
he is not an indispensible party to the action . . . . I find the point
102
no bar to Plaintiff's claim to relief."'
It should be borne in mind that we are considering only the authority of the courts to issue injunctions to restrain an Executive
officer from taking unauthorized action- or action under an illegal
authorization - as there are many instances in which the courts will

98. Steel Companies Brief in the Steel Cases, 31
99. Waite v. Macy, 62 L. Ed. 892 (1918) ; U. S. v. Lee, 27 L. Ed. 171 (1882).
100. Land v. Dollar, 91 L. Ed. 1209 (1946).
101. Larson v. Domestic and Foreign Commerce Corp., 93 L. Ed. 1628 (1948).
102. 103 F. Supp. 569 (1952).
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not issue injunctions against the Executive Branch in many types
of cases. For instance an injunction will not lie to enjoin the President from enforcing an allegedly unconstitutional act of Congress.1 03
There really seems to be no clear rule as to whether or not, in
cases where agents of the Executive Branch may be enjoined, the
President himself may be enjoined. It is notable that in Mississippi
v,. Johnson the Court was careful to avoid laying down any absolute
rule of Presidential immunity from suit. 10 4 And this has been true
in many cases, the Court remarking "the decree which is entered
will effectively grant the relief desired by expending itself on the
subordinate official who is before the Court". 10 5 Both the District
Court and the Supreme Court were equally zealous in the Steel Cases
to avoid laying down any such rule. Therefore the vast majority
of instances of this sort will involve injunctions against agents and
members of the Executive Branch other than the President. Let us
examine some of these cases.
One of the outstanding cases on this point is Ex Parte Milligen'0 6 ,
an instance arising as a result of the famous Copperhead Conspiracy
during the War Between the States. The full impact of the case
cannot be appreciated, however, unless it is considered against the
background of the acute political conditions attending it.
Article I Sec. 9 of the U. S. Constitution denied the Federal
Government the right to suspend the writ of habeas corpus except
"when in cases of rebellion or invasion the public safety may require it". There is no mention made as to whether or not Congress may suspend it, or whether the President has such authority
that he may himself take this drastic step. At any rate, Lincoln
suspended it during the early days of the War Between the States,
and one Merryman, a civilian, was arrested and imprisoned by the
military authorities occupying Baltimore on a charge of giving aid
and comfort to the enemy. Chief Justice Roger B. Taney, sitting
as a judge of the Circuit Court, issued a writ of habeas corpus,
which writ the military commander refused to obey, stating that he
was acting by virtue of the President's suspension of habeas corpus.
Taney then issued a contempt citation, but the United States Marshall
103. Mississippi v. Johnson, 18 L. Ed. 427 (1867). (An attempt to enjoin enforcement of the Reconstruction Acts.)
104. (a) Ibid.
(b) Note 98, supra, p. 96.
105. Williams v. Fanning, 92 L. Ed. 95 (1947). See also: Hynes v. Grimes

Packing Co., 93 L. Ed. 1231 (1949) ; Lord Mfg. Co. v. Stimson, 73 F. Supp.

984 (1947).
106. 18 L. Ed. 281 (1866).
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was unable to serve it on the officers, as the military authorities would
not let him into the fort. The Chief justice then filed and mailed
an opinion to the President, which opinion stated that Lincoln's sus10 7
pension of habeas corpus was unconstitutional.
Lincoln disregarded this opinion, which is a classic example of a
power the President has as a practical matter -in the words of an
Assistant Attorney General in the Steel Cases: "Expediency backed
with power." - even though its exercise may be utterly unconstitutional. Lincoln's action here was on a tacit plane comparable to that
of Andrew Jackson who disregarded John Marshall's opinion, concurred in by a majority of the Supreme Court, that the United States
bad no right to remove the Cherokee Nation from its lands in Georgia,
Tennessee, and the Carolinas: "John Marshall has given his opinion;
now let him enforce it". Such cases of disregard of the systems of
the checks and balances set up by our Constitution are, no matter
how well intentioned they may be, substantial strides down the highway leading to a totalitarian form of government.
Three years after the Merryinan Case one Vallandigham was arrested and held for trial before a military tribunal, and appealed to
the Supreme Court for habeas corpus. This time the Court evaded
the issue by basing its decision on the ground that under the Judiciary Act its appellate jurisdiction was limited to appeals from judicial courts.1 08 This decision was, however, practically reversed by
the Milligan Case. 0 9
Shortly after the Vallandigham Case, one McCardle was held for
trial by a military commission pursuant to authority contained in
one of the first Reconstruction Acts, the charge being that of publishing allegedly incendiary and libelous newspaper articles. McCardle petitioned for habeas corpus to the Federal Circuit Court
for the Southern District of Mississippi, and, upon denial of the
writ by that court, he appealed to the United States Supreme Court.
The radicals in Congress, led by Thaddeus Stevens, implacable foe
of the South, were afraid that if the Supreme Court reversed the
decision of the Circuit Court in Missouri that the Reconstruction
Acts would be enervated.
Immediately, therefore, they loosed a storm of invective against
the Supreme Court -bottomed on that Court's ruling in the Merrynman Case, supra- and threatened dire consequences if reversal
followed. They also took practical steps to prevent such an occur107. Ex Parte Merryman, 17 Fed. Cas. 144 (C. C. D. Md. - 1861).
108. Ex Parte Vallandigham, 17 L. Ed. 589 (1864).
109. EVANS, CASES ON CONSTITUTIONAL LAW, 551.
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rence, exercising a power seldom used by Congress -one,
indeed,
which few people realize that the Congress possesses: they moved
the matter from the appellate jurisdiction of the Supreme Court.
When the Supreme Court announced that it would assume jurisdiction of the matter,11 0 Congress passed the Act of March 27, 1868,
repealing the Act of February 5, 1867, which had extended the jurisdiction of the Court to hear appeals in all cases in which a person
might be deprived of his liberty "in violation of the Constitution
or any treaty, or law of the United States".1 11 The Act of March
27 was made retroactive, 'and prevented the Court from hearing appeals to which jurisdiction had already attached. The Court upheld
the validity of this Act" 2 , saying that the Congress was empowered
to define the Court's appellate jurisdiction, saying, "The appellate
jurisdiction of this Court ... is conferred by the Constitution. But
it is conferred with such exceptions and under such regulations as
Congress shall make".
On October 5, 1864, one Lambdin P. Milligan, a United States
citizen who was not, and never had been, a member of the armed
services of the United States was arrested by order of the commander of the military district of Indiana, brought before a military
commission, convened at Indianopolis on October 21, tried, and sentenced to be hanged on May 19, 1865. On January 2, 1865, the
United States Circuit Court for that district empaneled a grand jury
but this jury made no indictment or presentment against Milligan.
On May 10, 1865, he petitioned that Court for a habeas corpus alleging that he was not a resident of any of the States "in rebellion"
against the United States, that he had been deprived of his right
of trial by jury by the Constitution, and that military authorities
had no jurisdiction over him. The case then reached the Supreme
Court, which upheld the contentions of the Petitioner. 113
The Court said that there are occasions when the citizens can be
denied access to the Courts for an adjudication of their rights: in
cases of foreign invasion or civil war when the Courts are actually
closed and it is impossible to administer justice according to the law.
In these instances, in the actual theatre of military operations, there
is a necessity for a substitute for civil authority which is thus overthrown, or, in any event, unable to function properly. In the presence of such danger it is necessary to preserve the safety of the
110.
111.
112.
113.

Ex Parte McCardle, 18 L. Ed. 816 (1868).

Note 109, supra, p. 551.
Ex Parte McCardle, 19 L. Ed. 264 (1869).
Note 106, supra.
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armed forces and of society to resort to military rule (that is, of
course, actually rule by the Executive, with no recourse to the Courts
to stay or question his actions) until civil law can have its free course
again.
The Court was very specific, however, in saying that "as necessity creates the rule, so it limits its duration, for if military government is continued after the Courts are reinstated, it is a gross usurpation of power". The Court pointed out that even Congress lacked
authority to substitute military law for civil law unless the above
stated requisite conditions were extant: there must be a clear and
impending danger.
The Court has previously said: "Is it to be contended that the
heads of departments are not amenable to the laws of their country?
Whatever the practice on particular occasions may be, the theory of
this principle will certainly never be maintained. No act of the legislature confers so extraordinary a privilege, nor can it derive countenance from the doctrines of the common law. After stating that
personal injury from the King to a subject is presumed to be impossible, Blackstone (vol. 3, p.2 5 5), says, 'but injuries to the rights of
property can scarcely be committed by the crown without the intervention of its officers; for whom the law, in matters of right, entertains no respect or delicacy; but furnishes various methods of detecting the errors and misconduct of those agents, by whom the king
has been deceived and induced to do a temporary injustice'.""n 4
The Milligan Decision is truly a bulwark of our liberty, and in
keeping with the finest tradition of the Anglo Saxon concept of the
law. In the first year of the reign of Edward III, Parliament reversed the attainder of the Earl of Lancaster on the ground that
he had not been tried by the Courts of the realm, saying "in time of
peace no man ought to be adjudged to death for treason or any other
offense without being arrainged and held to answer, and that regularly when the King's Courts are open it is a time of peace in judgment of law".
In South Carolina, the question of the Executive exercising similar
rights when the courts were open and functioning has arisen within
the last few years.
On the 28th day of October, 1935, the Governor of South Carolina issued his proclamation wherein he declared a state of "rebellion,
insurrection, resistence and insurgency . . . against the laws of the
State of South Carolina in connection with the operation... manage114. Note 4, supra.

Published by Scholar Commons, 1952

25

South Carolina Law Review, Vol. 5, Iss. 1 [1952], Art. 4
SOUTH CAROLINA LAW QUARTERLY

ment, and general control of the highways of this State coming under
the jurisdiction and control of the State Highway Department". He
then ordered the militia of the State to take charge of the State
Highway Department and the highways under its jurisdiction. The
proclamation also suspended the writ of habeas corpus in connection
with any person violating any provisions of the proclamation. Plaintiffs sought, and were granted, a rule to show cause which, in effect,
tested the Constitutionality of the Governor's action.
The Supreme Court held'1 5 that it had no authority to review the
Governor's declaration of a state of insurrection but that it did have
"power to review what he did thereafter". It then held that his
action thereunder, namely, assuming control of the Highway Department and ousting the officials thereof, was in excess of his Constitutional authority. The Court went on to say that martial law
could not prevail in time of peace, and while the Courts are functioning; a substitution of martial for civil law cannot extend beyond
the theatre of actual war.
South Carolina was also the scene of another cause celebr6 involv116
ing this same question, namely, Gilchristv. Collector of Charleston.
This case, decided by the Federal Circuit Court of South Carolina
held that the Court had the authority to issue a mandamus to the
Collector, an arm of the Executive Branch, to require him, contrary
to the express orders of the President, to grant a clearance to a ship
desiring to leave the port, saying, "All instructions from the Executive which are not supported by law are illegal".
This case has a very interesting sequel: after the decision had been
rendered, the President sought the opinion of his Attorney General
in the matter, and that official opined that the Court could not properly issue the mandamus. This opinion was published, and Judge
Johnson, who had written 'the opinion in the Circuit Court, inserted
in the reports,11 7 immediately following the case, a statement supporting his opinion. He pointed out that the Executive Branch could not
be restrained, where its authority was absolute, merely because of
its motive, but that where the authority is defective, its actions are
subject to judicial scrutiny and restraint.
In Williams v. Fanningl 18 an action was instituted to enjoin a local
postmaster from carrying out a postal fraud order of the Postmaster
115. Hearon v. Calus, 178 S. C. 381, 183 S. E.13 (1935).
116. 10 Fiw. CAs. 355 (1808).
117. 10 FaM. CAS. 359 (1808).

118. 92 L. Ed. 95 (1947).
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General. The Court held that the Postmaster General was not an
indispensible party, and that equitable relief could be granted against
a subordinate officer, saying: "The decree which is entered will effectively grant the relief desired by expending itself on the subordinate
official who is before the Court".
VI.

CONCLJSMN

In times such as we have now entered upon, a period when human
rights and liberties - the dignity of the individual - are being sharply curtailed all over the world, and in many places almost completely extinguished, we shall do well to jealously guard our Constitutional
rights. It matters not what motive may impel a Chief Executive to
impinge upon those rights, or whether or not we agree with his goal,
the move should be closely scrutinized to see whether or not it is
within his constitutional limits, and this applies with equal force to
the Legislative Branch of the government as well. While one may
not agree exactly with certain concepts contained in Mr. Justice
Douglas' opinion, he has certainly forcefully summed up this thought
in his concurring opinion in the Steel Cases, supra: "Today a kindly
President uses the seizure power to effect a wage increase and to
keep the steel furnaces in production. Yet tomorrow another President might use the same power to prevent a wage increase, to curb
trade unionists, to regiment labor as oppressively as industry thinks
it has been regimented by the seizure".
Too often proponents of some novel experiment in government
accuse as overtechnical those who advise that Constitutional means
be followed. Technical, perhaps, yes -but overtechnical, no; our
liberties are based upon technicalities, and one cannot be too zealous
in guarding them.
The Constitutional way has never proven inadequate to our needs.
There is little likelihood that it will ever prove so in the future. It
is well to remember in this connection the words of Mr. Justice
Davis in the Milligan Case, supra, words as forceful and as applicable
today as they were when he spoke them almost a century ago: "Time
has proven the discernment of our ancestors (in adopting the Constitution), for even these provisions, expressed in such plain English
words, that it would seem the ingenuity of man could not evade them,
are now, after the elapse of more than seventy years sought to be
avoided. Those great and good men foresaw that troublous times
would arise, when rulers and people would become restive under
restraint, and seek by sharp and decisive measures to accomplish ends
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deemed just and proper; and that the principles of Constitutional
liberty might be in peril unless established by irreparable law. The
Constitution of the United States is a law for Rulers and People,
equally in war and in peace; and covers with the shield of its pro-

tection all classes of men, at all times, and under all circumstances".
And finally, these words from the same case will always be appropriate: "A violation of law on the pretense of saving such a government as ours is not self-preservation but suicide".
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